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JURISDICTIONAL STATEMENT AND CASE HISTORY
A-

Jurisdictional Statement
Appellate

jurisdiction

of

this

case

originally

vested with the Supreme Court pursuant § 78-2-2(3)(j) Utah
Code Ann.

(1989 as amended) granting the Supreme

Court

jurisdiction over all orders, judgments and decrees of any
court of record over which the Court of Appeals does not have
original appellate jurisdiction.

Subsequent jurisdiction in

the Utah Court of Appeals is proper pursuant to §§ 78-2-2(4)
and 78-2a-3(2) (j) Utah Code Ann. (1990 as amended) granting
the

Utah

Court

of Appeals

jurisdiction

over

all

cases

transferred from the Supreme Court.
B.

Case History
This action was originally filed by Plaintiffs Dale

L. Larson, Grethe Larson and Systematic Builders, Inc. in the
Third Judicial District Court of Salt Lake County, State of
Utah.

(R. 002) Nearly three years after its original filing,

and on or about March 1, 1990, March 27, 1990, and May 14,
1990, the District Court granted a series of motions for
partial summary judgment in favor of Defendants. (R. 845-847,
936-940, 1018-1021)

Pursuant to court adjudication and oral

stipulation between the parties, such summary judgments were
certified as final judgments on June 26, 1990, pursuant to
Rule 54(b) Utah Rules of Civil Procedure.

1

(R. 1037-1038)

Plaintiff filed its Amended Notice of Appeal in the
Supreme Court on July 6, 1990.

(R. 1047)

On July 31, 1990,

the Utah Supreme Court transferred the case to the Utah Court
of Appeals pursuant to §§ 78-2-2(4) and 78-2A-3(2)(j), Utah
Code Ann. (1990 as amended).
STATEMENT OF ISSUES PRESENTED ON APPEAL
AND STANDARD FOR APPELLATE REVIEW
A.

Statement Of Issues Presented On Appeal
As evidenced by the Statement of Issues contained in

Plaintiffs1 brief, Plaintiffs have failed to present or define
any specific issues or standards of review as required by Rule
24(a) (5) , Utah Rules of Appellate Procedure. Inasmuch as this
appeal was initiated by Plaintiff and Plaintiff carries the
burden of initially defining the specific issues presented for
this court's consideration, Defendant Overland respectfully
declines

to

attempt

undistinguishable

to

statement

define
of

Plaintiffs1

issues.

Such

otherwise
proffered

vagueness is merely a continuation of Plaintiffs1 history and
practice in the lower court of asserting confused and ill
defined allegations.

This fact is amply demonstrated by the

official court record.1

Defendants were required to respond to six separate attempted complaints. (R. 002-003, 155158, 245-251, 278-288, 332-335, 392-413) Moreover, Plaintiffs have on various occasion denied even
owning the real property in dispute (R-215), denied the existence of a joint tenancy relationship (R-215),
denied having ever known or heard of Plaintiff Systematic Builders, Inc. to whom they now assert they
gave a deed to the real property (R-648-652, 897; Plaintiffs' Brief, p. 5), and have further denied having
any involvement in the partnership of L&L Wire, EDM in which name the Lease was signed, for which
they filed tax returns and claimed personal income deductions, and for which they had delivered to
Overland a Certificate of Partnership. (R-681-718; Addendum I and V)

To the extent that the court may desire Overland to
attempt to state issues which it believes the Plaintiff is
appealing, such issues, as extrapolated

from Plaintiffs1

arguments, are:
1.
Lease to
agreement
as to its

Did the district court err in determining the
be a "true lease" rather than a security
as a matter of law, where there was no dispute
terms or contents.

2.
Did the district court properly dismiss
Plaintiffs1 claims of double recovery, penalty and lease
voiding where the only evidence before the district court
demonstrated that full credit for sale proceeds had been
given to Plaintiffs.
3.
Did the district court properly dismiss
Plaintiffs1 claims of fraud and misrepresentations
allegedly made by third parties, where after three years
there was still no evidence presented in support of such
allegations and such allegations had been subsequently
expressly discredited by Plaintiffs1 own testimony.
4.
Did the district court err in determining that
a trust deed given as security for payment obligations
under a lease was not a guaranty.
B.

Standard Of Review
The standard of review to be applied by this Court

in reviewing the district court's grant of summary judgment is
the same standard applied by the district court.
Margetts, 571 P.2d 1332 (Utah 1977).

Durham v.

Such review includes an

inquiry is whether there is any genuine issues as to any
material fact, and if there is not, whether the party is
entitled to judgment as a matter of law.
604 P.2d 934 (Utah 1979).

3

Thornock v. Cook,

Moreover, on review of summary judgment, the party
against whom the judgment has been granted is entitled to have
all facts presented, and all inferences arising therefrom,
considered in a light most favorable to him.

English v.

Kienke, 774 P.2d 1154 (Utah Ct. App. 1989); Reeves v. Geigy
Pharmaceutical, Inc. , 764 P.2d 636

(Utah Ct. App. 1988);

Geneva Pipe Co. v. S & H Insurance Co., 714 P. 2d 648 (Utah
1986); Morris v. Farnsworth Motel, 259 P.2d 297 (Utah 1953).
In evaluating the existence of a material fact,
however, the court must take into consideration the eventual
standard of proof, at a trial on the merits, as to element of
Plaintiffs1 claims.

Robinson v. Intermountain Health Care,

Inc. , 740 P.2d (Utah, 1987); See Celotex Corp. v. Catrett, 477
U.S. 317, 106 S.Ct. 2548; 91 L.Ed.2d 265 (1986); Anderson v.
Liberty Lobby, Inc., 477 U.S. 242; 106 S.Ct. 2505, 91 L.Ed.2d
202 (1986) . In so doing, the court may weigh the evidence and
Plaintiffs must present more than a "metaphysical doubt" about
the material facts, See Matsushita Electric Industrial Co.,
Ltd. v. Zenith Radio Corp., 475 U.S. 574, 106 S.Ct. 1348, 89
L.Ed.2d 538 (1986).

4

CONSTITUTIONAL AND STATUTORY
PROVISIONS, ORDINANCES AND RULES
Statutes
All relevant statutory provisions pertaining to this
case are set forth in their entirety in Addendum IV.

Rules
Rule

56(c),

Utah Rules of Civil

Procedure (in

pertinent part):
[I]f the pleadings, depositions, answers to
interrogatories, and admissions on file, together
with the affidavits, if any, show that there is no
genuine issue as to any material fact and that the
moving party is entitled to a judgment as a matter
of law,
STATEMENT OF THE CASE
In or about November 27, 1984, Robert J. Lucking and
Dale L. Larson dba L&L Wire, EDM, a Utah partnership, ("L&L
Wire")

executed

and delivered

to PFC, Inc. ("PFC") a

Commercial Lease ("Lease"), pertaining to the lease of certain
industrial equipment

("equipment").

(R. 675; Addendum I;

Deposition of Robert Lucking, pg. 66, lines 10-13)
Lucking

is the son-in-law

of Plaintiff

Dale

Robert

L. Larson.

(Deposition of Dale L. Larson, pg. 7, lines 19-20)
In conjunction with the Lease, Plaintiff Dale L.
Larson ("Dale Larson") executed and delivered to PFC, Inc. a

5

personal Equipment Lease Guaranty ("Guaranty") guaranteeing
all amounts to become due and owing under the terms of the
Lease-

(R. 677, Addendum II; R. 663-667)
Moreover, in order to provide additional security

for the payment of obligations arising under the Lease,
Plaintiff Grethe Larson ("Grethe Larson"), wife of Dale L.
Larson, executed a trust deed ("Trust Deed") on a home owned
by

Dale

L. Larson

and Grethe

Larson

as joint tenants.

(R. 103; R. 654-656; Addendum I and III; Deposition of Grethe
Larson, Pages 69-70, 72, 74-75, 77)

Grethe Larson allegedly

signed both her own name and the name of her husband to the
Trust Deed.

(R. 103; Deposition of Grethe Larson, pgs. 69-70,

72, 74-75, 77)
At no time prior to the filing of this action did
Defendant Overland Thrift & Loan ("Overland") know that Grethe
Larson had signed the name of her husband to the Trust Deed.
(R. 080)
On

or about

November

28, 1984, all right and

interest of PFC in and to the Lease and the Guaranty were
assigned to Overland.
Thereafter, L&L Wire defaulted under the terms of
the Lease.

(R. 078-079)

Robert Lucking subsequently filed

bankruptcy.
After

numerous

unsuccessful

attempts

to

obtain

payment, Overland caused the trustee to record a Notice of

6

Default and Election to Sale on January 23, 1987•

(R. 022-

023) Overland repossessed the equipment on February 15, 1987
(R. 234,236), and placed the equipment for advertisement and
sale with Utah Machine Tool Exchange, a widely recognized
dealer

in industrial machine

(R. 954)

After

full

sales and

compliance

with

equipment sales.
all

statutory

requirements regarding the sale of real property, a trustee's
sale of the real property was subsequently held on May 27,
1987, and a Trustee's Deed was delivered to Overland as
purchaser of the real property,

(R.

923, 927-928; Addendum

III)
On May 19, 1987, Plaintiffs commenced this action by
filing the first of six (6) complaints with the purpose of
obtaining a judgment voiding the Trust Deed and enjoining the
trustee's sale.
335,

392-413)

entitled:

(R. 002-003, 155-158, 245-251, 278-288, 332Plaintiffs

have

asserted

that

they

are

(1) to have title quieted in them as against the

Trust Deed held and recorded by Defendant Overland;
rescission of the Trust Deed;
negligent misrepresentation;

(2) to

(3) to damages for fraud and
(4) to a determination that the

Lease is a security instrument; and

(5) to a determination

that the Lease imposes a penalty making it void.

(R. 002-003,

155-158, 245-258, 332-335, 392-413; Plaintiffs' Brief, pg. 6)
Plaintiffs have also asserted that Defendant Milne is damaged
for falsely notarizing and acknowledging the Trust Deed, and

7

has further asserted claims against Western Surety based upon
its notary bond issued to Milne.

Id.

Overland subsequently counterclaimed that it was
entitled to:

(1) damages for fraud against Plaintiff Grethe

Larson for signing Dale L. Larson's name to the Trust Deed
(R. 593-594);

(2) unjust enrichment

partition (R. 596-597);

(R. 594-595);

(3)

(4) recovery of amounts due under the

Lease (R. 597-599) ; (5) recovery of all amounts due under the
terms of Plaintiff Dale Larson's Guaranty; (R. 597-599) ; (6)
unlawful detainer; (R. 599-600) ; and (7) declaratory relief
declaring the interest of Plaintiff Grethe Larson validly and
enforceable transferred to Overland pursuant to the Trustee's
sale.

(R. 601-602)
On March 1, 1990, pursuant to Motion for Summary

Judgment filed by Linda Milne and Western Surety, the court
dismissed all claims against said Defendants.

(R. 845-846)

On March 27, 1990, and pursuant to Overland's Motion
for Partial Summary Judgment (R. 640-718) the court granted
partial

summary

judgment

(R. 936-939, 1054)
dismissal

of

on

several

Such issues included:

Plaintiff

Systematic

distinct

issues.

(1) entitlement to
Builders,

Inc.

("Systematic") since Systematic had neither made an express
claim against Overland nor had Overland been able to discover
any involvement of Systematic in the transaction (R.937); (2)
entitlement to summary judgment with respect to the transfer

8

and severance of the joint tenancy interest of Plaintiff
Grethe Larson in the deeded real property

(R. 937) ; (3)

entitlement to judgment on liability issues against Plaintiff
Dale Larson under the terms of the Guaranty (R.938); and (4)
entitlement to summary judgment on liability issues against
Plaintiff Dale Larson on the Lease pursuant to his status as
a partner of L&L Wire (R. 938) ; (5) a determination that the
Lease constituted a true lease as a matter of law (R. 938);
(6) that Plaintiffs had failed after three years to provide
any evidence of fraud, duress and that all claims of fraud
should be dismissed (R. 937); and (7) that summary judgment
regarding claims of double recovery and penalty be granted
since Overland was seeking to recover only amounts due after
offset of sale proceeds.

(R. 938-939)

On May 14, 1990, and pursuant to a second Motion for
Summary Judgment on issues remaining unresolved by previous
adjudications, the

court

again

awarded

Overland

summary

judgment. (R. 1018-1021) Specifically, the court determined:
(1) the equipment leased pursuant to the Lease had been sold
and otherwise disposed of by Overland in good faith (R. 1019) ;
and (2) the amount of liability accruing to Plaintiff Dale L.
Larson under the terms of the Lease and Guaranty.
102 0)

Additionally,

one

remaining

issue

(R. 1010-

regarding

the

authority of Plaintiff Grethe Larson to execute the Trust Deed
for and on behalf of Plaintiff Dale L. Larson was withdrawn

9

from the

litigation pursuant to stipulation between the

parties.2

(R. 1037-1038)
On June 18, 1990, the Plaintiffs filed their Notice

of Appeal.

(R. 1033) On June 26, 1990, and pursuant to Rule

54(b), Utah Rules of Civil Procedure, the court certified its
previous orders granting summary judgment as a final judgment.
(R. 1037-1038) On July 6, 1989 Plaintiffs filed their Amended
Notice of Appeal.

(R. 1047-1048)
SUMMARY OF ARGUMENT

The district court correctly determined that with
respect to each claim asserted by Plaintiff, there existed
insufficient evidence to create genuine issues of material.
Such

evidentiary

deficiency

is

amply

demonstrated

by

Plaintiffs1 inability in their brief to refer to any evidence
presented in the lower court other than their own legal and
often nonsensical conclusions.
Specifically, the court properly applied common law
and statutory guidelines in determining the Lease to be a
"true lease."3

Despite Plaintiffs1 inferences of ambiguity,

Overland determined that since liability had been determined to exist both under the Guaranty
actually signed by Dale Larson, and under the Lease executed by his partner, Robert Lucking, there was
little economic benefit in continuing to pursue the remaining issue of whether Dale Larson authorized
a transfer of his interest in the real property by means of the Trust Deed. Such real property interest
could be and was subsequently obtained by execution sale pursuant to the adjudicated liability under
both the Lease and Guaranty.
3

Plaintiffs have at no time presented any evidence bearing upon the claim of ambiguity. Rather,
Plaintiffs have merely asserted that the Lease is ambiguous on its face. Neither have Plaintiffs ever
singled out any particular provision as being ambiguous.
10

the court properly reviewed the undisputed terms of the Lease,
and determined its legal nature as a matter of law.
Moreover, the court also properly determined that
the Trust Deed, given as security for payment obligations
arising under the Lease, was not a guaranty.

The securing of

real property is an act of encumbrance of property, while a
guaranty merely involves a promise of payment or performance
upon default.
Additionally,

any

issues alleged

to

exist with

respect to double recovery, penalty or voiding of the Lease
through improper crediting of sale proceeds were properly
dismissed. The court properly determined that Overland had in
fact credited Plaintiffs with equipment sale proceeds and was
seeking only adjusted remaining amounts due under the Lease.
Finally, where Plaintiffs1 own admissions reveal
that full opportunity for document review was available, any
claims of fraud in the execution of such documents were
appropriately dismissed.

Moreover, Plaintiffs uterly failed

to present any evidence that representations allegedly made by
parties unrelated to Plaintiffs or Overland, were in fact made
by Overland or Overlandfs agents.
found

no

basis

for

Plaintiffs1

misrepresentation.

11

As a result, the court
claims

of

fraudulent

ARGUMENT
A.

The Lower Court Adhered To Proper Standards For Awarding
Of Summary Judgment
Approved standards for adjudication of a motion for

summary judgment is set forth in Rule 56(c) of the Utah Rules
of Civil Procedure, which provides:
[T]he judgment sought shall be rendered forthwith if
the
pleadings,
depositions,
answers
to
interrogatories and admissions on file, together
with the affidavits, if any, show that there is no
genuine issue as to any material fact and that the
moving party is entitled to judgment as a matter of
law.
The Supreme Court has held that a motion for summary judgment
should be granted where there is "no genuine* issue as to any
material fact,11 and where "even assuming the facts as asserted
by the party moved against to be true, he could not prevail."
In Massev v. Utah Power & Light. 609 P. 2d 937 (Utah 1980), the
Supreme Court held that the lower court had properly granted
summary judgment in favor of Utah Power & Light because, inter
alia, the affidavits submitted by the plaintiff contained but
"naked assertions of negligence."

.Id.

at 938.

The Massey

court further stated:
A motion for summary judgment is an effective means
of ascertaining the existence of undisputed facts
that will support a judgment as a matter of law and
thus avoid the necessity of trial.
Of course,
summary judgment is appropriate only if the
pleadings,
depositions, affidavits
and
other
submissions of the parties reflect that there is no
genuine issue of material fact.
However, bare
contentions unsupported by any specification of
facts in support thereof, raise no material

12

questions of fact as will preclude the entry of
summary judgment.
Id, at 938.

Moreover, in Williams v. Melby, 699 P. 2d 723

(Utah 1985), the Supreme Court again emphasized the same
principal when it stated:
An affidavit which merely reflects the affiant's
unsubstantiated conclusions and which fails to state
evidentiary facts is insufficient to create an issue
of fact.
Williams, 699 P.2d at 725.
In this case, the lower court correctly determined
that with

respect

to each

issue presented,

the alleged

evidence upon which Plaintiffs relied was insufficient as a
matter of law to create genuine issues of material fact.

As

in the district court, each of the arguments currently set
forth in Plaintiffs' "Argument" section, is supported only by
Plaintiffs' own conclusions or assumptions, and never by any
actual evidence presented by Plaintiffs in the district court.
For example, Plaintiffs argue that any failure to
credit sale proceeds to Plaintiffs' remaining liability voids
the Lease.
evidence

However, Plaintiffs have never presented any

controverting

Overland's

credit

of

actual

sale

proceeds, nor presented any evidence demonstrating that such
credits are even a viable issue.4

Similarly, as will be

In connection with its motion for summary judgment on damage issues (R. 971-981), Overland
filed an affidavit of its collection manager setting forth Overland's accounting of amounts due under the
Lease and Guaranty. (R.961-968) Such accounting expressly included an offset for sale proceeds
received for the equipment. The motion and affidavit were unopposed by Plaintiffs.

13

discussed

hereafter,

characterization

of

Plaintiffs1
the

Trust

arguments

Deed

as

a

of

fraud,

guaranty,

and

characterization of the Lease as a security agreement are also
similarly completely unsupported by competent evidence.
The court properly assessed the evidence and the
underlying basis of such Plaintiffs' claims and found them to
be completely unsupported.

(R. 1054)

Consequently, summary

judgment was properly awarded as a matter of law.
B.

The Court Properly Determined That The Lease Is A True
Lease Rather Than A Security Agreement
Plaintiffs

have

continually

asserted

that

the

characterization of the Lease as a true lease or a security
agreement "is a question of [fact] to be determined on the
facts of each case."

(Plaintiffs' Brief, pg. 9)

However, it

is most noteworthy that in direct contravention of such
assertions, Plaintiffs have prayed in its Brief that this case
be remanded to the trial court, "with instructions to the
trial court that as a matter of law the equipment lease is a
security agreement."

(Plaintiffs' Brief, p. 13)

Despite the obvious, confused and inconsistent state
of Plaintiffs' assertions, it is clear that where, as here,
the terms of the Lease are not in dispute, the issue of
whether the Lease constitutes a true lease or a security
agreement is, a question of law to be determined by the court.
While Overland agrees with the Plaintiffs' singular assessment
that ultimate characterization of a document is necessarily
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determined upon the facts of each case5, it is equally true
that where there is no evidence of dispute regarding the terms
of lease, the court may scrutinize, assess and ultimately
determine the true character of the lease as a matter of law*
In the instant case, the Lease was without dispute as to its
terms, and delivered

to the district court

for a legal

characterization of its contents,
1.

Express Provisions Of The Lease Support The District
Courtf s Determination
The

Utah

Supreme

Court

has

provided

numerous

guidelines for courts to consider in assessing the character
of a lease, Coloniol Leasing Co. v. Larsen Bros Constructionf
731 P.2d 483 (Utah 1986) ; FMA Financial Corp. v. Pro Printers,
590 P.2d 801 (Utah 1979).
Among the primary and most recent factors set forth
by the Court for consideration are the fair market value of
the leased property and the existence of an option to purchase
the leased property upon lease expiration. Specifically, the
Court has declared that a comparison of the "option price to
the fair market value of the property at the time the option
is to be exercised is the most relevant in determining whether
the option price is nominal."

FMA Financial Corp. v. Pro

Printers, 590 P.2d 801 (Utah 1979).

5

§ 70A-l-201(37)(b) Utah Code Annotated (i990, as amended).
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Plaintiffs

presumably

base

their

arguments

of

security agreement characterization on § 70A-1-201(37) (b) Utah
Code Ann. (1990 as amended) which states thcit a lease may be
construed to be one intended for security, if in addition to
other specified requirements, "the lessee has an option to
become owner of the goods for no additional consideration or
nominal additional consideration • . ." However, the Uniform
Commercial

Code

expressly

provides

consideration is not nominal if . .

that

. when

"additional
the option to

become the owner of the goods is granted to the lessee, the
price is stated to be the fair market value of the goods
determined at the time the option is to be performed."

§ 70A-

1-201(37) (d) (i) Utah Code Ann., (1990 as amended) .
Paragraph 11 of the Lease herein grants Plaintiffs
an option to purchase as follows:
11.
Lessee shall have an option to purchase
Equipment at the end of the Lease period for Fair
Market Value at that time plus all obligations
remaining due under this Lease. Notice of exercise
of this option must be given in writing to Lessor or
Lessor's assignee at least thirty days prior to the
expiration of the Lease.
This option shall
terminate and be void upon termination of this Lease
by reason of Lessee's default.
(Addendum I, emphasis added)
Such fair market value options to purchase are
commonly

characteristic

of true lease option provisions.

Simply stated, the option to purchase in this case squarely
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and precisely satisfies the test set forth in FMA Financial
for a true lease.
Moreover, Plaintiffs also identify other common law
considerations

for

characterizing

reference

any

evidence

regarding

the

presented

applicability

considerations in this case.

or

leases,
in

the

but

fail

district

persuasiveness

of

to

court
such

Such considerations raised but

undiscussed by Plaintiffs include lesseefs responsibility for
taxes, insurance and service; that the total rent is allegedly
equal

to the

cost

of the

equipment plus

interest; and

potential liability for all unpaid rent in case of default.
By express statutory mandate, such considerations,
do not in and of themselves create a security agreement by
their mere existence.
Utah Code Ann. (Utah

(Addendum IV; § 70A-1-207(37)(c)(i-v)
1990 as amended).

In addressing such

considerations, the statute provides that "[A] transaction
does not create a security interest" merely because such
provisions are included in the Lease.

Id.

Overland has

provided herewith a full text of such provisions and urges
this Court fully to review and scrutinize them.

Since Plaintiff has not presented
indicating

these

provisions

were

more

(Addendum IV)

any

worthy

evidence
of

court

consideration or linked to any understanding that the lease
was intended to be a security agreement, the court was within
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its

discretion

to

look

to

the

document

as

a

whole

and

determine it to b e , as a matter of law, a true lease.
Moreover, if the Lease is a true lease, and not a
security agreement, the provisions of Article* 9 of the Uniform
Commercial Code do not apply, and all of Plaintiffs 1 arguments
regarding

commercial

reasonableness

of

sale

and

U.CC

"debtor" status of Plaintiffs are rendered moot.
2.

The Record is Void of Any evidence of Ambiguity
Plaintiff further implies, in ad hoc fashion, that

the agreement "may" be ambiguous.
state:

Specifically,

Plaintiffs

"In some cases, the basic nature of the agreement,

judging

solely

from

its

(Plaintiffs 1 Brief, pg. 10)

contents,

may

be

ambiguous."

However, Plaintiff have failed,

both in their presentation to this court and to the district
court, to present any evidence that any terms of the Lease are
ambiguous

or

otherwise

their true meaning. 6

require

parol

Consequently,

evidence

to

Plaintiffs may

decipher
not

now

rely upon vague implications of ambiguity on appeal.
Consequently, the district court properly dismissed
Plaintiffs 1

arguments regarding

lease characterization

as a

security instrument and the alleged need for further factual
determination when, after review the lease in its entirety, it
determined the Lease to be a "true lease" as a matter of law.

'See Footnote 3.
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C.

The District Court Properly Dismissed Confused Assertions
Equating "Security For Payment" With "Promises Of
Payment,"
Plaintiffs assert in their arguments regarding the

Trust Deed, that "if" the trust deed is interpreted as a
guaranty agreement, then it is a secondary obligation whereby
Plaintiff Grethe Larson promises to answer for the debt of
[L&L

Wire]."

(Plaintiff's

Brief,

pg.

12)

Moreover,

Plaintiffs assert that since Overland acknowledged that the
Trust Deed was executed as security for payment under the
Lease, the trust

deeds are therefore, by

definition, a

guaranty agreement. (R. 810) However Plaintiffs1 conclusions
require quantum leaps of undisclosed logical analysis.

Such

leaps not only defy logic, but also fly in the face of
precedent.
As set forth in the documents, including the Trust
Deed and the Lease, the Trust Deed was executed to secure loan
payments required under the Lease. (Addendum I; Addendum III)
Despite

Plaintiffs1

foregoing

contrary

assertions,

a

proffering of real property as security for payment does not
by definition constitute a guaranty agreement.
of

real

property

for

payment

constitutes

The securing
an

act

of

encumbrance, in this case, of separate property, while a
guaranty involves merely a promise of payment or a performance
upon default.

Lorn v. Lee Way Motor Freight, Inc. . 157 P. 2d

810 (Okla. 1987); Soucop v. Snyder, 709 P.2d 109 (Haw. App.
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1985); Howard v. Associated Grocers, 601 P.2d
1979)•

593 (Ariz.

Such legal principals are so clearly distinct and

separate, any assertions that they are equal are likely void
of good faith.
In any event, the intent of the parties as to the
nature of Trust Deed has never been shown by Plaintiffs to be
anything other than a lien or encumbrance on the property to
secure the debt. Plaintiffs belated arguments to the contrary
are ineffective and should be disregarded.
D.

Arguments Regarding Double Recovery And Penalty Were
Properly Dismissed By The District Court
Plaintiffs assert in their third argument that since

"provisions of the equipment lease impose no obligation upon
the lessor to mitigate its losses by applying the proceeds
from sale or reletting of the equipment to reduce the lessee's
liability for the remaining rent" the lease is "therefore void
and will not be judicially enforced."

(Plaintiffs1 Brief, pg.

12)
The
presented

relevant

to

the

facts

district

as

established

court

in

the

below
form

of

and
an

uncontroverted affidavit clearly and unequivocally established
that

all

proceeds

derived

from the

sale

of

the

leased

equipment were applied to Plaintiffs1 remaining liability.
(R. 963-964)

Such affidavit was unopposed by Plaintiffs.7

See Footnote 4.
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Inasmuch as Plaintiffs made no attempt in the district court
to controvert such factual occurrences, and since the only
evidence before the court was the uncontroverted affidavit,
Plaintiffs1

arguments

of

double

recovery,

penalty,

and

automatic voiding of the Lease were properly dismissed by the
district court.
Moreover, the cases cited by Plaintiffs in support
of their arguments, namely, Industry

Financial

Corp. v.

Redman, 383 N.W.2d 847 (N.D. 1986) and Southwest Park Patient,
Ltd. v. Chandler, 572 S.W.2d 53 (1978), are not applicable to
the facts of this case.

(R-811; Plaintiffs1 Brief, pg. 12)

Such cases involved leases in which the lessor attempted to
recover the full value of remaining lease payments without
granting the lessee an appropriate offset for the value of the
equipment returned.

Such courts stated that where a lessor

fails to provide such an offset, a penalty of double recovery
is created, thereby creating an inconsistency with general
contract principals, which seek to award damages only in the
amount of actual damages sustained.
As

above-stated,

Overland

has

duly

credited

Plaintiffs with the value of sale proceeds received from the
leased equipment.
citations

(R. 963-964) Therefore, Plaintiffs1 legal

regarding

recovery

inapplicable and without merit.
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and

penalties

are

wholly

E.

Lower Court Properly
Determined
That There Was
Insufficient Evidence To Sustain A Claim Of Fraud Against
Overland
The fourth argument asserted by Plaintiffs in their

brief is that genuine "questions of material fact remain as to
whether

Plaintiff

Grethe

Larson

could

justifiably

and

reasonably rely on the positive assertions of fact claimed to
have been fraudulently or negligently made, and whether the
elements of fraud and negligent misrepresentation
present."

[were]

(Plaintiffs1 Brief, pg. 12)
However, even viewing all assertions in a light most

favorable

to

Plaintiffs,

Plaintiffs

have

at

no

time,

demonstrated that Overland was responsible for any alleged
representation.

Plaintiffs1

claims

of

fraud

misrepresentation allegedly arise from two sources.

and

First,

Plaintiffs1 claim that they were prohibited from reading the
Lease and Trust Deed, and therefore such documents were
fraudulently obtained.

(R. 395) Second, Plaintiffs attribute

to Overland to certain representations made by Kent Knowle,
original vendor of the equipment, and by Ray Welling, employee
of PFC.

(R. 395)
On April 28, 1989, Overland took the deposition of

Grethe Larson, alleged part signator of the Lease and alleged
full signator of the Trust Deed.

With specific regard to her

opportunity to review the Trust Deed and Lease when delivered
by a PFC employee, Grethe Larson unequivocally stated that she
22

never attempted to read the documents, even though she could
have if she had so desired,

(R. 655, 658-660) Moreover, she

specifically stated that she had not been restrained from
reviewing them.
before

the

(R. 659)

district

Such testimony was duly placed

court, thus

fully

discrediting

contrary claims asserted in Plaintiffs1 complaints.

any

(R. 655,

658-660) Thus the district court properly dismissed claims of
fraud in the execution pursuant to Plaintiffs1 own admissions.
Moreover,
allegations

of

when

actual

examined

further

misrepresentation

by

regarding
Overland,

Plaintiffs could provide no evidence in support of such claims
other than those made by their own son-in-law, Robert Lucking.
(Deposition

of

Grethe

Larson,

Pg.

143,

Lines

9-10).

Specifically, Plaintiffs revealed that such representations
attributed Kent Knowle were in fact the "naked" allegations of
their

complaint.

In

no

instance

did

Plaintiffs

ever

affirmatively demonstrate or present any evidence that any
actual representation was made to them by Kent Knowle.
Moreover, at no time did Plaintiffs proffer any
evidence that Kent Knowle, original equipment vendor, or Ray
Welling, a PFC employee, were acting on behalf of or in any
agency capacity for Overland.

Even taking the existences of

such alleged misrepresentation as true, and in a light most
favorable to Plaintiffs, there is simply no evidence of any
agency relationship between such individuals and Overland.
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Consequently, the court specifically stated:
[A]s to the question of fraud, duress and so on, I
think that I am going to grant the motion for
summary judgment on those issues. I don't see any
evidence. It seems to me that the Plaintiffs are
entitled to — it is incumbent upon them to produce
some evidence they have got a claim here.
Now, Mrs. Larson may not have fully understood what
she was doing, but there is no evidence that anyone
from the defendant did anything to mislead her or
make a false statement to her, or pressure her in
any way. I just don't think there is any evidence
of that in the record . . . "
(R. 1054)
Ultimately, Plaintiffs have relied upon the "naked
assertions" contained

in their pleadings were unable to

produce any evidence in support of such claims. Consequently,
the district court properly determined that in light of
Plaintiffs' own admissions, and the complete absence of any
testimony or evidence creating genuine issue of fact, that
Overland was entitled to summary judgment on all claims of
fraud.
CONCLUSION

For

all

of

the

foregoing

reasons,

Overland

respectfully requests that this Court affirm the district
court's grant of summary judgment and award all costs of
appeal to Defendants.
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DATED this /&? - day of November, 1990.
ALLEN NELSON HARDY & EVANS

Jeffrey M. Jone^, Esqr
Michael
L. Dowdle,
Esq.
Robert L. Payne, Esq.
Attorneys for Defendant
Overland Thrift & Loan
CERTIFICATE OF HAND-DELIVERY
I hereby certify that on the 16th day of November,
1990, I did cause to be hand-delivered a true and accurate
copy of the foregoing APPELLEE'S BRIEF, postage prepaid, to
the following:
Joseph Bottums, Esq.
BOTTUM, J.H. & ASSOCIATES
13 6 South Main
Suite #418
Salt Lake City, Utah 84101
Joseph T. Dunbeck, Jr.
WATKISS & SAPERSTEIN
310 South Main
Suite #1200
Salt Lake City, Utah 84101

yjj/f-t y*nf>
\Overland\2 3 51
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ADDENDUM I

EXHIBIT"—A—"

TJCTTTHST

PFC

231 West 5400 South
Suite *200
Murray. Utah 84107
801/263-2626

P F C. 'Lea**', hereby »•**•* to "L»»*«e\ the property deecrbed herein betow accordingtothe tarrru *st forth:
1. DESCRIPTION OF LEASED PROPERTY:
COUIPHCNf |MAHUrACTU«CR, MOOCU NO.. TY^C, CTC.J

OUAHTITV

Sodick Model CNC1W Electrical Discharge Machine
•Including a s additional security The Beal Estate owned by Dale L. and
Grethe Larson as evidenced by a deed of t r u s t dated the A'71^ <&y of
Novenfcer 1984, with t h i s lease referred t o therein as the underlying
••indebtedness pursuant t o Utah code anptated 357-1-31 (as ainended}.

(1)

rf. •/)/

initial

4845 South 3600 West
Utah
ZIP.

EQUIPMENT WILL Bfc
BE LOCATEO
AT: STREET AODRESS
LOCAI
STATE .
:iTY
IN NDEDUSE
Business.

Kearns

Siifv"

"B411fl

S a l t Lake

.COUNTY.

Personal, family or Household

I hivt reid tnd igrea unconditiomHy with paragraph 24 on the reverse side hereof which states that any conuoveny or
claim arising out of this contract shall be settled by ARBITRATION in Salt Lake City. Utah; and ludqmtnt upon fh«
award rendered may tx entered in the courts of the State of Utah; and I hereby agree to submit to arbitration at the
jurisdiction for purposes of enforcement of this agreement, and a g r e e t o p e r m i t t h e p r o v i s i o n s >of T i t J
J
PAYMENT ANO LEASE TERM: 57 of Utah Code Amotated relating t o t r u s t deed forclosures t o ~

INITIAL

2.

uratton of Ltase:

•*««

60•-

in f u l l force & effect separate and apart from t h i s provision.Security Deposit Rafundable at maturity „ . _ _

months

27ch

day of aach B3month
* * office of P f C \n S*rt Uka CXy.
ymantt beginning

1 1 „—27—

n t payment dut

1. z — i 7

Dquarter

OOthef

Payment amount aach period ^.

__.
. .,_ .,.

u« T «
JBL£L

S
S-JiX^£jLjLr.T-

J

Total Payment including Use Ta*

m-67

S. 2 / 1 0 8 . 9 7

Total FRONT PAYMENT Including Security D«j?nit

V£l

S., 4 f 2 1 7 * 9 4

'tNYCSTMCNT TAX'GMQtT. tf ANY.SHALL 8£ CLAiMCO B1' LC330fi',

X ASSIGNMENT OF WARRANTIES ANO LIMIT ON LESSOR'S LIABILITY: Ntithar Lessor nor any asttflnee of t u t o r ihali be liable for any failura to
'form any provision hartof resulting from fira or othar casualty, riot, strike 0* other labor difficufty, governmental regulation or rattrlciion or any cause b*«
\d Lauor'i control. In no tvant thall Latior be liable for any lott of profitt or Other consequential damage or any inconvenience resulting from any thaft,
naoe to, lots of, defect in or failure of the equipment, or the time consumed 1« recovering, repairing, adjusting, servicing or replacing the same, and there shall
no abatement or apportionment of rental during such time. LESSOR MAKES NO WARRANTY. tXPBESS OR IMPLIEO. CONCERNING THE EQUIPNT. HOWEVER. THIS OOES NOT ABROGATE ANY WARRANTY PROVIOEO BY THE MANUFACTURER. WHICH WARRANTIES ARE HEREBY
SIGNED TO LESSEE TO THE EXTENT PERMlTTEO 8 Y CONTRACT AND LAW.
4. INSURANCE: L«Uee, at h i tote cost and expense, thall maintain in full force on alt such equipment during the term of this Agreement:
(•I A policy of public liability and property damage insurance protecting tht interest of Lanor and Lessee with respect to their liability for injurias to third
•ont tnd dam ace to end tost of use of property of third persons resulting from tht oparttion o( the equipment teased hereunder. Such public liability and
5erty damage insurance shall have limits of not less than S t 0 0 , 0 0 0 ptr person and 1300,000 for all persons Injured or killed in tht seme accident; and shall
have a limit of not less than J50,000 for damaoe, destruction and lots of use of property of third persons at'a result of any one accident unfeu otherwise here
•d.
(b) A policy of hetard Insurance including fire, theft or damage from ad Other insurable sources on said equipment the deductible amount to be not in
u of $250. Lttaee shall stand the expense of said daductiblt amount. The hazard insurance on such equipment thall be for the actual cash value of the equipt. and in such amounts ai the Lessor shall ti^m adequate.
PARTIES HAVE REAO THE A 8 0 V E PROVISIONS ANO ALSO PARAGRAPHS 4 THROUGH 24 ON THE REVERSE SIDE HEREOF AND AGREE
tE BOUND BY ALL SUCH PROVISIONS.
IN WITNESS WHEREOF, the parties hereto have executed this Instrument on the date below listed.

_. Kent Knowle
SUPPLIER O r E Q U I P M E N T I C O M P L C T C

mn^OUNTAIN MACHINE TOOL
090 Pioneer Bead
a l t Lake City, Utah 8410,4
fINCLUOE 2IP CODE)

^

972-5774

AOOUCSS)

r_,.„
I

969-7864

Bob Lucking

FULL LEGAL NAME ANO ADORCSS OF LESSEE

I

Eobert J . Lucking & Dale L, Larson dba L & L Wire
PO Box 168
EEM
west Jordon, Utah 84084
(INCLUDE ZIP COOE)
LESSEE(S)

(Sign Below)

OATE E^CUTEO BY LESSEE November 27,

,»/«-h xdr^
c£M J-AA*

84

• less'-es^lilurnu
.essor a copy of such it
I
policies prior to taking delivery of Equipment, l i t s o r sh„
,i additional named insured on alt rtquind policies. At
anv unt lessor does not t\i^*% evidence of such c *
insurance, lessor may treat such failure as a default uno«.
.»contract. In Ihe event of the cancellation ol any of the
insurance policies required herein, lessee shall givt ..Jssor immediate notice of such cancellation, and the use by lessee ol Equipment shall cease, and any right or permission.
txpttu or implied, given to lessee hereunder lo use and operate said equipment shall cease until all such insurance has bttn renewed or replaced. In the event such insurance Is
not renewed or replaced. Equipment shall be returned to lessor and Lessor shall have the right lo repossess the same wilhoul liability lor trespass or responsibility with respect to
it or to any article lell in or attached lo it. md lessee specifically agrees* (a) that his signature upon this document constitutes his knowing waiver of his rig!it to require Lessor to
give him notice and a hearing prior lo repossession: and (&) thai should lessor elect lo purchase the required insurance on behati of lessee. Lessee will, upon demand, reimburse
lessor for the cost of such insurance, lessee agrees to indemnify and to save lessor harmless from mi against any and all loss.damages.claims, liabilities and expense in any
manner arising out of the claims, injury or damages to perscns or property as a result of lessee's.operation of Equipment.
All insurance shall be in force not only during the term of this lease, but in addition thereto from ihe time of delivery of Equipment lolessee and unnl Equipment is returned to
lessor, shall provide for a 10-day prior written notice lo Lessor of cancellation or reduction m coverage; and shall protect the interest of both Lessor and lessee in Equipment or.
as the case may be. shall protect both lissor and lessee with respect lo risk arising out of Ihe condition, maintenance, use or operation of Equipment. The proceeds of any
insurance received by lessor on account of or for any loss or casualty which has been made good by lessee shall be released to lessee upon satislactory prool that said loss or
casualty has bun made good, unless the Lessee is at the time in default ot the payment ol any other liability hereunder
5. JUP PlIEA NOT AX AGENT: lessee understands and agrees that neither supplier, nor any salesman or other agent of supplier, is an agent of lessor. No salesman or agent of
supplier is autnon;ed lo waive or alter any term or condition ol this lease, and no representation as to Equipment or any other matter by supplier shall in any way affect lessee's
duly to pay the rent, and perform its other obligations as set forth in this Lease.
6 ORBERIXS EQUIPMEXT: lessor agrees to order Equipment from Supplier upon the terms and conditions of the purchase order initially attached hereto, lessee agrees to arrange
for delivery ol Equipment so that it can be accepted within ninety days after the date ol this Lease. Any or all exceptions to "FULL and COMPLETE" delivery of the entire schedule of
Equipment as above shown is below stated by lessee in space provided. If space is left "blank" by Lessor, it is fully understood and agreed that Lessee hereby accepts lull and
complete responsibility for Equipment scheduled and hereby stipulates that Oelivery and Acceptance is without exception complete.

7. CUAAAXTY SECURITY ANO SECURITY DEPOSIT: The guaranty security and security deposit, if any. guarantees the full performance o' the Lease and shall be returned to Lessee
upon the normal expiration of this Lease. The primary purpose of the guaranty and Security deposit is to protect Lessor m the event of a default, guarantee the return of the
equipment in good condition, reasonable wi ar and tear excepted, and provide security for the payment of costs of rep*irs.repossession<ind/or default expense* and penalties. It
any security deposit remains alter the payment ol ihe costs of return of Equipment, the repair ol the same and oiher default expense* and penalties, then Lessor may apply any
excess to unpaid lease payments and DAMAGES.
. % REPAIRS. USE. ALTERATIONS: Lessee, at its expense, shall keep Equipment in good working condition and repair and furnish all labor, parts, mechanisms and devices required
therefor, lessee shall use Equipment in a caretui and lawful manner lessee shall not make any alterations, additions or improvements to Equipment without Lessor's prior
written consent. All conditions and improvements made to Equipment shall belong to Lessor and shall not be removed without Lessor's prior written consent.
9 OWNERSHIP. PERSONAL PROPERTY: Equipment is. and shall at all times remain, the property of lessor: and Lessee shall have no right, title or interest therein or thereto except .
as expressly set forth in this lease. Equipment is. and shall at all limes be and remain, personal property notwithstanding that Equipment or any part thereof may now be. or
hereafter become, in any manner affixed or attached lo real property or any building thereon.
10. TERMINATION OF LEASE ANO RETURN 0E PROPERTY: Subject to Option to Purchase (see paragraph 11) at the expiration ol this Lease or upon demand by Lessor made pursuant
to the default provisions hereof, lessee, at its expense.shall return Equipment ingood working condition and repair, by delivering it pacr-.td and ready for shipment, to such place
or on board such earner as lessor may specify. It purchase by Lessee or return of Equipment is not eliected within 30days of maturity of this Lease. Lessee agrees to continue
normal monthly lent payments to lessor until Equipment is either purchased or returned to lessor.
11. OPTION TO PURCHASE: lessee shall hk^t an option to purchase Equipment at the end of the lease period for FAIR MARKET VALUE at that lime plus all obligations remaining
due under this Lease. Nonce of exercise of this option must be given m writing to Lessor or Lessor's assignee at least thirty (30) days prior to the expiration of the Lease. This
option shall terminate and be avoid upon termination of this lease by reason of Lessee's default.
12 AlCxT TO PROTECT EQUIPMENT: If lessee fails to maintain insurance, pay taxes, assessments, costs and any expense which lessee is hereunder required lo pay. Lessor may
make expendituies for such purposes, and the amounts so expended snail become immediately due and payable by Lessee to Lessor. Lessor shall have the right to inspect
Equipment at any reasonable time or place.
13 DEFAULT I T LESSEE: In the event lessee files, or there is caused to be filed, a petition in bankruptcy o*shait make or have made an assignment lor the benefit of creditors, or if
a receiver shall be appointed for Lessee, or it lessee shall have permuted or suffered any attachment, levy, execution to be made, levied or entered against or in any respect on
any or all of Lessee's property, or fails to perform any other obligation ol I his lease (except payment of rent or maintenance of insurance which are dealt with herein), then upon
five (5) days written notice by lessor lo lessee, to correct the default the right of Lessee under this lease shall thereupon expire.
In any event that lessee tails to make any payment due and owing hereunder for a period ol fifteen (15) days after such payment is due. then the rights ol lessee under this
Agreement shall thereupon expire. Any extension of time or other alteration in contract terms allowed by lessor shall not deprive it of any of its rights hereunder.
14 OAMASES: In ihe event that lessee fails to perform in accordance with the terms and conditions of this lease and the rights of lessee hereunder expire, the lessee agrees to
pay to lessor any and all amounts of unpaid monthly payments computed to the date of return of such property together with any loss or damage which lessor may suffer as a
result of the bieach of this lease by lessee, it being mutually agreed between lessor and the lessee that the minimum amount of such loss as a result of any such breach as
liquidated damag es due and payable on the date of expiration of this lease shall be a sum equal to one-third ol the monthly payments that would have bun paid if the lease had
continued in full force and effect for the period set forth in Paragraph 2 above, without consideration of the shortening of the term by reason of default.
The failure of Lessor at any time to exercise its rights under this paragraph in the event ol any such default by lessee shall not alf ect its right and power to exercise such rights
in ihe event ol any subsequent delault. For Ihe purpose of repossessing Equipment, lessor may enter upon any premises of lessee where Equipment may be and remove the same,
and lessee hereby waives any claim lor trespass or damage occasioned thereby.
lessee shall bear the entire risk of loss, theft, destruction or damage of Equipment or any item thereof (herein "loss or Damage") from any causa whatsoever. No loss or
damage or malfunction of Equipment snail relieve Lessee of the obligation to pay rent or any other obligation under this lease. In the event of loss or damage. Lessee, at the option
ol Lessor, shall, (a) place the same m good condition and repair: or (b) replace the same with like equipment in good condition and repair with clear title therein to Li ssor; or (c) pay
lo lessor the total of the following amounts (i) the total rent due and owing at the time of such payment, plus (n) Ihe present value (at the Salt lake City current bank rate ol
interest) of ail rent and other amounts payable by lessee with respect to said item from date of such payment to dale of expiration of the then current term of this Lease, plus (Hi)
Ihe residual value which said item would have had at the end of the term. Upon lessor's receipt of such payment, lessee and/or lessee's insurer shall be entitled to lessor's
interest in said item, for salvage purposes, in its then condition and location, as is. without warranty, express or implied.
15. LESSOR'S EXPENSES: lessee shall pay U s i o r all costs and expenses.including late payment assessments, reasonable attorney's fees, the fees ot collection agencies, and all
other expenses of collection such as telephone and telegraph charges, incurred by lessor in enforcing any of the terms, conditions or provisions hereof.
16. NOTICES: Any notice required to be given hereunder shall be deemed completed five (S) days after posting with postage prepaid in regular or certified U.S. mail to each of the
parties at their respective addresses indicated m the initial paragraph ot this lease.
l?. AMENOMENTL Any amendment to this lease must be made in writing, signed and dated by the parties, and attached to this lease.
11 RICXTS TO ASSt&X LEASE:
"'
(a) Lessee agrees that lessor may assign a!i or any part of the monies and claims tor monies due and to become due to Lessor and all other rights of Lessor under this Lease.
Upon teceipt of wniten notice of assignment. Ussee shall pay to assignee all monies as they become due under this lease. Lessee's obi ga'ion to pay said monies to the assignee
Shall be unconditional and shall not be subiect to any delense or offset unless or until assignee notifies lessee in writing that this l e a s * has been reassigned back to lessor.
(b) lessee agrees that it will not assign. tranUer. sublet or lease its rights under this Lease, and will not pledge, mortgage or otherwise encumber or subject to. or permit to exist
upon or be subjected to any lien or charge any right or interest of lessee hereunder without lessor's prior written consent.
19. LOCATION: LESSOR'S INSPECTION: LAIELS: Equipment shall be delivered and thereafter kept at the location specified above, or. if none is specified, at Lessee's address set
forth above, and shall not be removed theielrom without lessor's prior written consent, lessor shall have the right to inspect Equipment,at any re asonable time. If Lessor
supplies lessee with labels stating that Equipment is owned by lessor, lessee shall alfix and keep same in a prominent place on each item ol Equipment.

20 TERMINATION DURING TERM: THIS LEASE MAY NOT BE TERMINATED PRIOR TO ITS EXPIRATION BY EITHER PARTY EXCEPT THAT LESSOR MAY TERMINATE THE AGREEMENT
UPON OEFAUlT BY LESSEE AS STATEO HEREIN.
21 LATE CXAAfiE: If lessee fails to pay when due rent or other amount required herein to be paid by lessee. Lessee shall pay lo Lessor'a fate charge of five percent (5%) of each
installment or part thereof for which said rent or oiher amount shall be delinquent, or SS 00 whichever is greater.plus interest on Jucn delinquent rent or other amount from the due
date thereof until paid ai tne rate of 1 S \ per annum, both before and after any judgment that may be rendered in favor of lessor against lessee on said sums.
22. UENS: TAXES: lessee shall keep Equipment tree and clear ol all levies, liens and encumbrances, lessee shall, in the manner directed by lessor, (a) make and file atf
declarations and returns in connection with all charges and taxes (local, state and federal) which may now or hereafter be imposed upon or measured by Ihe ownership, leasing,
rental, sate, purchase, possession or m% of Equipment, excluding, however, all (axes on or measured by lessor's nr:
ome. and (b) pay all such charges and taxes.
if lessee tails lo discharge said levies, hens and encumbrances, or to pay said charges and taxes, lessor shall have the right, but shall not be obligated, to effect such
discharge, or pay such charges and taxes. In that event, lessee shall repay to lessor the cost thereof with the next payment of rent.
2 1 TAX IEXEFITS: IF INVESTMENT TAX CREDIT is passed from lessor lo Lessee, il must be by written consent of Lessor: and in thai event, if Lessor is caused by lessee's delault.
or other action ol lessee at variance with lhis assignment, or by government action, to sacrifice Investment Tax Credits, depreciation, or the loss ol any other tax benefits to
which lessor is originally entitled, lessee agrees to indemnity lessor against those losses. This will be the difference between lessor's tax liability before loss ot tax benefits and
Ihe liability determined to exist after Lessor's loss of tax benefits.
24 ARSITRATIOX: ANY CONTROVERSY OR CLAIM ARISING OUT OF OR RELATING TO THIS CONTRACT OR THE BREACH THEREOF SHALL BE SETTLED BY ARBITRATION IN
ACCOROANCE WITH THE RUl ES OF THE AMERICAN ARBITRATION ASSOCIATION. ANO JUDGMENT UPON THE AWARD RENDERED BY THE ARBITRATOR(S) MAY BE ENTERED IN ANY
COURT HAVING JURISDICTION THEREOF. ARBITRATION S H A H BE HELD IN THE CITY OF SALT LAKE. COUNTY OF SALT LAKE. STATE OF UTAH: ANO ANY QUESTION OF LAW S H A H
BE 0ED0E0 IN ACCORDANCE WITH THE LAWS OF THE STATE OF UTAH.
25 EXTiRE AfiREEMENT: This Lease is intended by the parties as the final expression of their agreement ano as a complete and exclusive statement ol the terms thereof The
parties shall not be bound by any agent's or employee's representation, promise, or inducement not set forth in this agreement. No representations, understandings, or
agreements hi^t been nude or relied upon in the making of this agreement other than those specifically set forth herein.
26 LESSEE DOCUMENTATION: Lessee shall provide Lessor with such corporate resolutions opinions of counsel, financial statements and other documents as Lessor shall
request from time to time. It more than one Lessee is named in this least, the liability of each shall be joint and several If lessor so requests. Lessee shall execute such documents
as lessor shall require lor tiling or recording.
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ADDENDUM I I

EQUIPMENT LEASE GUARANTY

EXHIBIT

. K S S E E : I t o b e r t J - Lucking & Dale L. Larson dba L & L Wire EDM
1

P.F.C.,
P.F.C, Inc.
29I
South, Suite 200
291 West
Vest 5^00
5^00 South,
Murray, Utah 84107

ESSOR-

I.EASE N O .
50455-5
DATE OF LEASE: U - 2 7 - 8 4
In order to induce P.F.C.> Inc., hereinafter called the Lessor, to enter into the
ubove referenced lease with Lessee* and to grant to the Lessee such renewals, extensions,
forbearances, releases, or other relinquishment of legal rights as the Lessor may deem
advisable, and for other valuable consideration, the receipt of which is hereby duly
acknowledged, the undersigned, hereinafter call'the Guarantor, who, if two or more in
number, shall be jointly or severally bound, hereby guarantees as surety, absolutely and
•Jnconditionally, to the Lessor, its successors and assigns, the full and prompt performance
of all the covenants, conditions, and agreements under the above-referenced lease, by the
!.essee, Lessee's successors and assigns, and expressly agrees that the validity of this
osreement and the obligations of the Guarantor hereunder shall in no way be terminated,
effected, or impaired by reason of the granting by the Lessor of any indulgence to the
lessee or by reason of the assertion by the Lessor against the Lessee of any of the rights
or remedies reserved to the Lessor pursuant to the provisions of such lease or otherwise
.•ivailable. to the Lessor or by the release'of .the Lessee from any of .the Lessee's obligations
under such lease by operation of law or,otherwise, the Guarantor hereby waiving all
suretyship defenses. The Guarantor further covenants and agrees that this guaranty shall
remain and continue in'full force and effect*as to any renewal, modification, or extension
of such lease whether or not the Guarantor shall have .received any notice of or consented
t.o such renewal, modification,*or extension.-. The Guarantor further agrees that its liability
under this guaranty shall be priinary, and that in any right of action which shall accrue to
:.he Lessor under such lease, the lessor may at its option'proceed against the Guarantor
•>nd the Lessee, Jointly or severally, and may proceed against the Guarantor without having
commenced any action against or having obtained any Jud©nent against the lessee.
The failure of the Lessor to insist in any one or more instances upon a strict performance
or observance of any of the terms# provisions, or covenants of the aforesaid1 lease or to
exercise any right therein contained shall not be construed or deemed to be a waiver or
relinquishment for the future of $uch term, provision, covenant or right,* but the same'shall
continue and remain in full force and effect. Receipt by the Lessor of rent with knowledge
•.if the breach of any provision'of such lease shall not be deemed a waiver of such breach.
Mo subletting, assignment, or other transfer'6f such lease, or any interest therein, shall
operate ±0 extinguish or diminish the liability of tfte Guarantor under this guaranty, 3nd
wherever reference is made to the liability of the Lessee, such reference shall be deemed
likewise to refer to the Guarantor.
The Guarantor hereby waives a tri^l by Jury. This guaranty shall be deemed to have been
:nade in, and shall be interpreted and the right and liabilities of the parties determined,
in accordance with the laws of the State of Utah; and the Guarantor agrees and consents it
is and shall be subject to the covets of the State of Utah. All of the terms and provisions
:\ereof shall inure to the benefit of the Lessor, its successors and assigns and shall be
binding upon the Guarantor, its successors and assigns.
/ "si

r~X *_ " sn '

Individual Guarantors:

55

'Robert: J. Lucking Q>

X h/Qifi n T > / ^ l .
Dale h.K Larson
Corporate Guarantor:
ATTEST:

Name of Corporation

Secretary

By:
, 19

Title:
(Have signed by President of Vice President)"

fTf the Guarantor "is aCorooration, corporate resolution must be completed.)
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EXHIBIT "H"

^

When Recorded Mail To:
Overland Thrift and Loan
235 South Main
Salt Lake City, Utah 84111
Crissy Georglas

-,- ? .
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4018340
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DEED OF TRUST

V)

THIS DEED OFTRUST ("Security Instrument") is made on .#Qy.6JKbex.2fl*...
19...&4.:The grantor is
DJLLE.L-.ljLR£QM.AlWMRETME.LARSQN9.husbojri
tointtenants ("Borrower"). The trustee is
jtSSQClAT.EQ.XLTLE.C.QM£AN.Y.
("Trustee"). The beneficiary is
w h i c h is r
OVERL,AND..THRIF.T.-AND»LGAN° gan»*ed and existing
under the laws of
Utah.
and whose address is .23S.South.Main.
£alt.Lake.Citv,.Utah.841U
("Lender").
Borrower owes Lender the principal sum of
.QmmNRRKaSW.ELMKSMmSAHa.mEMmDR.ER.mQ.llTY
EIYE. RQLLARS. AMD.92/QQ... Dollars (U.S. $J12,1&532.
). This debt is evidenced by Borrower's note
dated the same date as this Security Instrument ("Note"), which provides for monthly payments, with the full debt, if not
paid earlier, due and payable on
Hoy.e.m&er.J4.1Q88.
This Security Instrument secures to Lender: (a) the repayment of the debt evidenced by the Note, with interest, and all
renewals, extensions and modifications; (b) the payment of all other sums, with interest, advanced under paragraph 7 to
protect the security of this Security Instrument; and (c) the performance of Borrower's covenants and agreements under
this Security Instrument and the Note. For this purpose, Borrower irrevocably grants and conveys to Trustee, in trust,
with power of sale, the following described property located in ............SalLLake.—.................................
County, Utah:
BEGINNING IJ 77.05 feet South and 25 feet East of the North Quarter c o m e r of
Section 8, Township 2 South, rAnge 1 West, Salt Lake bAse and Meridian; and running
thence South 70 feet, thence East 154 feet; thence North 70 feet; thence West 154
feet to the piont of beginning.

This Deed is being recorded for additional securing on a lease for Robert J. Lucking 6c
Dale L. Larson dbaL&L Wire edm in the amount of $122,185.92 on lease number
312 401 Dated November 7, 1984.

en
o

OD

s
CO

which has the address of

4R45.JSouth.3MQ0.Mest
(SUMt)

Utah

&1.LI?.

.JSalt±ake..City..
ictyj

("Property Address");
lap cod.]

TOGETHER WITH all the improvements now or hereafter erected on the property, and all easements, rights,
appurtenances, rents, royalties, mineral, oil and gas rights and profits, water rights and stock and all fixtures now or
hereafter a part of the property. All replacements and additions shall also be covered by this Security Instrument All of the
foregoing is referred to in this Security Instrument as the "Property."
BORROWER COVENANTS that Borrower is lawfully seised of the estate hereby conveyed and has the right to grant
and convey the Property and that the Property is unencumbered, except for encumbrances of record. Borrower warrants
and will defend generally the title to the Property against ail claims and demands, subject to any encumbrances of record.
THIS SECURITY INSTRUMENT combines uniform covenants for national use and non-uniform covenants with
limited variations byjurisdicrion to constitute a uniform security instrument covering real property.

UTAH—Single Family—FNMA/FHLMC UNIFORM INSTRUMENT

Form 3 0 4 5

12/83

UNIFORM COVENANTS. Borrower and Lender covenant and agree as follows
1. Payment of Principal and Interest; Prepayment and Late Charges. Borrower shall promptly pay when due
the principal of and interest on the debt evidenced by the Note and any prepayment and late charges due under the Note.
2. Funds for Taxes and Insurance, Subject to applicable law or to a written waiver by Lender, Borrower shall pay
to Lender on the day monthly payments are due under the Note, until the Note n paid in full, a sum ("Funds") equal to
one-twelfth of: (a) yearly taxes and assessments which may attain priority over this Security Instrument; (b) yearly
leasehold payments or ground rents on the Property, if any; (c) yearly hazard insurance premiums; and (d) yearly
mortgage insurance premiums, if any. These items are called "escrow items." Lender may estimate the Funds due on the
basis of current data and reasonable estimates of future escrow items.
The Funds shall be held in an institution the deposits or accounts of which are insured or guaranteed by a federal or
state agency (including Lender if Lender is such an institution). Lender shall apply the Funds to pay the escrow items.
Lender may not charge for holding and applying the Funds, analyzing the account or verifying the escrow items, unless
Lender pays Borrower interest on the Funds and applicable law permits Lender to make such a charge. Borrower and
Lender may agree in writing that interest shall be paid on the Funds. Unless an agreement is made or applicable law
requires interest to be paid. Lender shall not be required to pay Borrower any interest or earnings on the Funds. Lender
shall give to Borrower, without charge, an annual accounting of the Funds showing credits and debits to the Funds and the
purpose for which each debit to the Funds was made. The Funds are pledged as additional security for the sums secured by
this Security Instrument.
If the amount of the Funds held by Lender, together with the future monthly payments of Funds payable prior to
the due dates of the escrow items, shall exceed the amount required to pay the escrow items when due, the excess shall be,
at Borrower's option, either promptly repaid to Borrower or credited to Borrower on monthly payments of Funds. If the
amount of the Funds held by Lender is not sufficient to pay the escrow items when due. Borrower shall pay to Lender any
amount necessary to make up the deficiency in one or more payments as required by Lender.
Upon payment in full of all sums secured by this Security Instrument, Lender shall promptly refund to Borrower
any Funds held by Lender. If under paragraph 19 the Property is sold or acquired by Lender, Lender shall apply, no later
than immediately prior to the sale of the Property or its acquisition by Lender, any Funds held by Lender at the time of
application as a credit against the sums secured by this Security Instrument
3. Application of Payments. Unless applicable law provides otherwise, all payments received by Lender under
paragraphs 1 and 2 shall be applied: first, to late charges due under the Note; second, to prepayment charges due under the
Note; third, to amounts payable under paragraph 2; fourth, to interest due; and last, to principal due.
4. Charges; Lien*. Borrower shall pay all taxes, assessments, charges, fines and impositions attributable to the
Property which may attain priority over this Security Instrument, and leasehold payments or ground rents, if any.
Borrower shall pay these obligations in the manner provided in paragraph 2, or if not paid in that manner, Borrower shall
pay them on time directly to the person owed payment. Borrower shall promptly furnish to Lender all notices of amounts
to be paid under this paragraph. If Borrower makes these payments directly, Borrower shall promptly furnish to Lender
receipts evidencing the payments.
Borrower shall promptly discharge any lien which has priority over this Security Instrument unless Borrower: (a)
agrees in writing to the payment of the obligation secured by the lien in a manner acceptable to Lender, (b) contests in good
faith the lien by, or defends against enforcement of the lien in, legal proceedings which in the Lender's opinion operate to
prevent the enforcement of the lien or forfeiture of any part of the Property; or (c) secures from the holder of the lien an
agreement satisfactory to Lender subordinating the lien to this Security Instrument. If Lender determines that any part of
the Property is subject to a lien which may attain priority over this Security Instrument, Lender may give Borrower a
notice identifying the lien. Borrower shall satisfy the lien or take one or more of the actions set forth above within 10 days
of the giving of notice.
5. Hazard Insurance. Borrower shall keep the improvements now existing or hereafter erected on the Property
insured against loss by fire, hazards included within the term "extended coverage" and any other hazards for which Lender
requires insurance. This insurance shall be maintained in the amounts and for the periods that Lender requires. The
insurance carrier providing the insurance shall be chosen by Borrower subject to Lender's approval which shall not be
unreasonably withheld.
All insurance policies and renewals shall be acceptable to Lender, and shall include a standard mortgage clause.
Lender shall have the right to hold the policies and renewals. If Lender requires, Borrower shall promptly give to Lender
all receipts of paid premiums and renewal notices. In the event of loss. Borrower shall give prompt notice to the insurance
carrier and Lender. Lender may make proof of loss if not made promptly by Borrower.
Unless Lender and Borrower otherwise agree in writing, insurance proceeds shall be applied to restoration or repair
of the Property damaged, if the restoration or repair is economically feasible and Lender's security is not lessened. If the
restoration or repair is not economically feasible or Lender's security would be lessened, the insurance proceeds shall be
applied to the sums secured by this Security Instrument, whether or not then due, with any excess paid to Borrower. If
Borrower abandons the Property, or docs not answer within 30 days a notice from Lender that the insurance carrier has
offered to settle a claim, then Lender may collect the insurance proceeds. Lender may use the proceeds to repair or restore
the Property or to pay sums secured by this Security Instrument, whether or not then due. The 30-day period will begin
when the notice is given.
Unless Lender and Borrower otherwise agree in writing, any application of proceeds to principal shall not extend or
postpone the due date of the monthly payments referred to in paragraphs I and 2 or change the amount of the payments. If
under paragraph 19 the Property is acquired by Lender, Borrower's right to any insurance policies and proceeds resulting
from damage to the Property prior to the acquisition shall pass to Lender to the extent of the sums secured by this Security S
Instrument immediately prior to the acquisition.
r£
6. Preservation and Maintenance of Property; Leaseholds. Borrower shall not destroy, damage or substantially £ £
change the Property, allow the Property to deteriorate or commit waste. If this Security Instrument is on a leasehold, ^2,
Borrower shall comply with the provisions of the lease, and if Borrower acquires fee title to the Property, the leasehold and g o
fee title shall not merge unless Lender agrees to the merger in writing.
^
7. Protection of Lender's Rights in the Property; Mortgage Insurance.
If Borrower fails to perform the ^
covenants and agreements contained in this Security Instrument, or there is a legal proceeding that may significantly aflect ^
Lender's rights in the Property (such as a proceeding in bankruptcy, probate, for condemnation or to enforce laws or £+
regulations), then Lender may do and pay for whatever is necessary to protect the value of the Property and Lender's rights 0 3
in the Property. Lender's actions may include paying any sums secured by a lien which has priority over this Security
O
Instrument, appearing in court, paying reasonable attorneys' fees and entering on the Property to make repairs. Although
Lender may take action under this paragraph 7, Lender does not have to do so.
Any amounts disbursed by Lender under this paragraph 7 shall become additional debt of Borrower secured by this
Security Instrument. Unless Borrower and Lender agree to other terms of payment, these amounts shall bear intcreM from
the date of disbursement at the Note rate and shall be payable, with interest, upon notice from Lender to Borrower
requesting payment.

If Lender required mortgage insurance as a condition of making the loan secured by this Security Instrument,
Borrower shall pay the premiums required to maintain the insurance in effect until such time as the requirement for the
insurance terminates in accordance with Borrower's and Lender's written agreement or applicable law.
8. Inspection. Lender or its agent may make reasonable entries upon and inspections of the Property. Lender
shall give Borrower notice at the time of or prior to an inspection specifying reasonable cause for the inspection.
9. Condemnation. The proceeds of any award or claim for damages, direct or consequential, in connection with
any condemnation or other taking of any part of the Property, or for conveyance in lieu of condemnation, are hereby
assigned and shall be paid to Lender.
In the event of a total taking of the Property, the proceeds shall be applied to the sums secured by this Security
Instrument, whether or not then due, with any excess paid to Borrower. In the event of a partial taking of the Property,
unless Borrower and Lender otherwise agree in writing, the sums secured by this Security Instrument shall be reduced by
the amount of the proceeds multiplied by the following fraction: (a) the total amount of the sums secured immediately
before the taking, divided by (b) the fair market value of the Property immediately before the taking. Any balance shall be
paid to Borrower.
If the Property is abandoned by Borrower, or if, after notice by Lender to Borrower that the condemnor offers to
make an award or settle a claim for damages, Borrower fails to respond to Lender within 30 days after the date the notice is
given, Lender is authorized to collect and apply the proceeds, at its option, either to restoration or repair of the Property or
to the sums secured by this Security Instrument, whether or not then due.
Unless Lender and Borrower otherwise agree in writing, any application of proceeds to principal shall not extend or
postpone the due date of the monthly payments referred to in paragraphs 1 and 2 or change the amount of such payments.
10. Borrower Not Released; Forbearance By Lender Not a Waiver. Extension of the time for payment or
modification of amortization of the sums secured by this Security Instrument granted by Lender to any successor in
interest of Borrower shall not operate to release the liability of the original Borrower or Borrower's successors in interest.
Lender shall not be required to commence proceedings against any successor in interest or refuse to extend time for
payment or otherwise modify amortization of the sums secured by this Security Instrument by reason of any demand made
by the original Borrower or Borrower's successors in interest Any forbearance by Lender in exercising anyrightor remedy
shall not be a waiver of or preclude the exercise of anyrightor remedy.
11. Successors and Assigns Bound; Joint and Several Liability; Co-signers. The covenants and agreements of
this Security Instrument shall bind and benefit the successors and assigns of Lender and Borrower, subject to the provisions
of paragraph 17. Borrower's covenants and agreements shall be joint and several. Any Borrower who co-signs this Security
Instrument but does not execute the Note: (a) is co-signing this Security Instrument only to mortgage, grant and convey
that Borrower's interest in the Property under the terms of this Security Instrument; (b) is not personally obligated to pay
the sums secured by this Security Instrument; and (c) agrees that Lender and any other Borrower may agree to extend,
modify, forbear or make any accommodations with regard to the terms of this Security Instrument or the Note without
that Borrower's consent.
12. Loan Charges. If the loan secured by this Security Instrument is subject to a law which sets maximum loan
charges, and that law is finally interpreted so that the interest or other loan charges collected or to be collected in
connection with the loan exceed the permitted limits, then: (a) any such loan charge shall be reduced by the amount
necessary to reduce the charge to the pennitted limit; and (b) any sums already collected from Borrower which exceeded
permitted limits will be refunded to Borrower. Lender may choose to make this refund by reducing the principal owed
under the Note or by making a direct payment to Borrower. If a refund reduces principal, the reduction will be treated as a
^
partial prepayment without any prepayment charge under the Note.
J£
13. Legislation Affecting Lender's Rights.
If enactment or expiration of applicable laws has the effect of
£^
rendering any provision of the Note or this Security Instrument unenforceable according to its terms, Lender, at its option, QT)
may require immediate payment in full of all sums secured by this Security Instrument and may invoke any remedies
O
permitted by paragraph 19. If Lender exercises this option, Lender shalftake the steps specified in the second paragraph of
03
paragraph 17.
r^
14. Notices. Any notice to Borrower provided for in this Security Instrument shall be given by delivering it or by s£
mailing it by first class mail unless applicable law requires use of another method. The notice shall be directed to the
Property Address or any other address Borrower designates by notice to Lender. Any notice to Lender shall be given by jj^
first class mail to Lender's address stated herein or any other address Lender designates by notice to Borrower. Any notice
£~
provided for in this Security Instrument shall be deemed to have been given to Borrower or Lender when given as provided
in this paragraph.
15. Governing Law; Severability. This Security Instrument shall be governed by federal law and the law of the
jurisdiction in which the Property is located. In the event that any provision or clause of this Security Instrument or the
Note conflicts with applicable law, such conflict shall not affect other provisions of this Security Instrument or the Note
which can be given effect without the conflicting provision. To this end the provisions of this Security Instrument and the
Note are declared to be severable.
16. Borrower's Copy. Borrower shall be given one conformed copy of the Note and of this Security Instrument.
17; Transfer of the Property or a Beneficial Interest in Borrower. If all or any part of the Property or any
interest in it is sold or transferred (or if a beneficial interest in Borrower is sold or transferred and Borrower is not a natural
person) without Lender's prior written consent, Lender may, at its option, require immediate payment in full of all sums
secured by this Security Instrument. However, this option shall not be exercised by Lender if exercise is prohibited by
federal law as of the date of this Security Instrument.
If Lender exercises this option. Lender shall give Borrower notice of acceleration. The notice shall provide a period
of not less than 30 days from the date the notice is delivered or mailed within which Borrower must pay all sums secured by
this Security Instrument. If Borrower fails to pay these sums prior to the expiration of this period. Lender may invoke any
remedies permitted by this Security Instrument without further notice or demand on Borrower.
18. Borrower's Right to Reinstate. If Borrower meets certain conditions. Borrower shall have the right to have
enforcement of this Security Instrument discontinued at any time prior to the earlier of: (a) 5 days (or such other period as
applicable law may specify for reinstatement) before sale of the Property pursuant to any power of sale contained in this
Security Instrument; or (b) entry of a judgment enforcing this Security Instrument. Those conditions are that Borrower:
(a) pays Lender all sums which then would be due under this Security Instrument and the Note had no acceleration
occurred; (b) cures any default of any other covenants or agreements; (c) pays all expenses incurred in enforcing this
Security Instrument, including, but not limited to, reasonable attorneys' fees; and (d) takes such action as Lender may
reasonably require to assure that the lien of this Security Instrument, Lender's rights in the Property and Borrower's
obligation to pay the sums secured by this Security Instrument shall continue unchanged. Upon reinstatement by
Borrower, this Security Instrument and the obligations secured hereby shall remain fully effective as if no acceleration had
occurred. However, thisrightto reinstate shall not apply in the case of acceleration under paragraphs 13 or 17.

NON.UNIFORM CovENANll ^orrower and Lender further covenant and a g y ^ s follows:
19. Acceleration; Remedies. Lender shall give notice to Borrower prior to acceleration following Borrower's
breach of any covenant or agreement in this Security Instrument (but not prior to acceleration under paragraphs 13 and 17
unless applicable law provides otherwise). The notice shall specify: (a) the default;.<b) the action required to cure the
default; <c) a datc% not less than 30 days from the date the notice is given to Borrower, by which the default must he cured;
and (d) that failure to cure the default on or before the date specified in the notice may result in acceleration of the sums
secured by this Security Instrument and sale of the Property. The notice shall further inform Borrower of the right to
reinstate after acceleration and the right to bring a court action to assert the non-existence of a default or any other
defense of Borrower to acceleration and sale. If the default Is not cured on or before the date specified in the notice, Lender
at its option may require Immediate payment in full of all sums secured by this Security Instrument without further
demand and may invoice the power of sale and any other remedies permitted by applicable law. Lender shall be entitled to
collect all expenses incurred in pursuing the remedies provided in this paragraph 19, including, but not limited to,
reasonable attorneys' tees and costs of title evidence.
If the power of sale is invoked, Trustee shall execute a written notice of the occurrence of an event of default and of
the election to cause the Property to be sold and shall record such notice in each county in which any part of the Property
is located. Lender or Trustee shall mail copies of such notice in the manner prescribed by applicable law to Borrower and
to the other persons prescribed by applicable law. Trustee shall give public notice of the sale to the persons and in the
manner prescribed by applicable law. After the time required by applicable law, Trustee, without demand on Borrower,
shall sell the Property at public auction to the highest bidder at the time and place and under the terms designated in the
notice of sale In one or more parcel* and in any order Trustee determines. Trustee may postpone sale of all or any parcel of
the Property by public announcement at the time and place of any previously scheduled sale. Lender or its designee may
purchase the Property at any sale.
Trustee shall deliver to the purchaser Trustee's deed conveying the Property without any covenant or warranty,
expressed or implied. The recitals In the Trustee's deed shall be prima facie evidence of the truth of the.statements made
therein. Trustee shall apply the proceeds of the sale in the following order: (a) to all expenses of the sale, including, but not
limited to, reasonable Trustee's and attorneys9 fees; (b) to all sums secured by this Security Instrument; and (c) any excess
to the person or persons legally entitled to it or to the county derk of the county in which the sale took place.
20. Lender in Possession. Upon acceleration under paragraph 19 or abandonment of the Property, Lender (in
person, by agent or by judicially appointed receiver) shall be entitled to enter upon, take possession of and manage the
Property and to collect the rents of the Property including those past due. Any rents collected by Lender or the receiver
shall be applied first to payment of the costs of management of the Property and collection of rents, including, but not
limited to, receiver's fees, premiums on receiver's bonds and reasonable attorneys' fees, and then to the sums secured by
this Security Instrument.
21. Reconveyance, Upon payment of all sums secured by this Security Instrument, Lender shall request Truslce to
reconvey the Property and shall surrender this Security Instrument and all notes evidencing debt secured by this Security
Instrument to Trustee. Trustee shall reconvey the Property without warranty and without charge to the person or persons
legally entitled to it. Such person or persons shall pay any recordation costs.
22. Substitute Trustee. Lender, at its option, may from time to time remove Trustee and appoint a successor trustee
to any Trustee appointed hereunder. Without conveyance of the Property, the successor trustee shall succeed to all the
title, power and duties conferred upon Trustee herein and by applicable law.
23. Request for Notices. Borrower requests that copies of the notices of default and sale be sent to Borrower's
address which is the Property Address.
• 24. Riders to this Security Instrument. If one or more riders are executed by Borrower and recorded together with
this Security Instrument, the covenants and agreements of each suchridershall be incorporated into and shall amend and
supplement the covenants and agreements of this Security Instrument .as if the rider(s) were a part of this Security
Instrument. [Check applicable box(es)]
•

Adjustable Rate Rider

Q Condominium Rider

•

Graduated Payment Rider

Q Planned Unit Development Rider

•

Others) [specify]

Q 2-4 Family Rider

*BY SIGNING BELOW, Borrower accepts and agrees to the terms and covenants contained in this Security
.Insirurrtent and in anyrider(s)executed by Borrower and recorded with it.
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(Seal)
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GRETHE LARSON
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>s;y/ ^r$T%feoF UTAH

*\ - * " * ~

(Spac* B«Jo» Thlt Lkw for MkoowWprwm)

;

" "--..C^)S3
COUNTY OF SALT LAKE )
On this 20th day of November, 1984, personally appeared before me DALE L. LARSON
AND GRETHE LARSON the signer(s) of the above instrument, who duly acknowledged
to that they executed the same.
My Commission Expires:
L7"
Notary Public
Residing at: J,*, cX^i ,#,
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ADDENDUM IV

GENERAL PROVISIONS

70A-1-201

70A-1-106. Remedies to be liberally administered.
NOTES TO DECISIONS
ANALYSIS
No harm, no recovery.
Punitive damages.
No harm, no recovery.
Bank, which for several years made advances to turkey grower and received repayment directly from marketing cooperative
which sold grower's turkeys, was not monetarily damaged by the cooperative's recoupment from current proceeds of prior overpayments made to bank; this lack of injury was
fatal to bank's claim for current proceeds, alleging setoff to be invalid, on theory of enforce-

able security interest, negligent misrepresentation, restitution, equitable and promissory
estoppel and tortious conversion. First Sec.
Bank v Utah r ^ ^
G r o w e r s > I n c ^ 6 1 0 p 2d
329 (Utah 1980).
Punitive damages.
Punitive damages were awarded in an action
*° r wrongful repossession of a combine where
the repossession was not made in good faith
and was made during the harvest season when
considerable work for the combine was scheduled. Clayton v. Crossroads Equip. Co., 655
P.2d 1125 (Utah 1982).

COLLATERAL REFERENCES
Utah Law Review. — Leases as Security
Agreements and the Effect of a Failure to Notify on a Secured Party's Recovery of a Deficiency Judgment: FMA Financial Corp. v. ProPrinters, 1979 Utah L. Rev. 567.

The Consequences of Commercially Unreasonable Dispositions of Collateral: Haggis
Mgt., Inc. v. Turtle Mgt., Inc., 1986 Utah L.
Rev. 813.

PART 2
GENERAL DEFINITIONS AND PRINCIPLES OF
INTERPRETATION
70A-1-201. General definitions.
In addition to definitions contained in the subsequent chapters of this title
and unless the context otherwise requires, in this title:
(1) "Action" in the sense of a judicial proceeding includes recoupment,
counterclaim, setoff, suit in equity, and any other proceedings in which
rights are determined.
(2) "Aggrieved party" means a party entitled to resort to a remedy.
(3) "Agreement" means the bargain of the parties in fact as found in
their language or by implication from other circumstances including
course of dealing or usage of trade or course of performance as provided in
Sections 70A-1-205 and 70A-2-208. Whether an agreement has legal consequences is determined by the provisions of this title, if applicable; otherwise by the law of contracts as provided in Section 70A-1-103. Compare
the definition of "contract" in Subsection (11).
(4) "Bank" means any person engaged in the business of banking.
(5) "Bearer" means the person in possession of an instrument, document of title, or certificated security payable to bearer or indorsed in
blank.
(6) "Bill of lading" means a document evidencing the receipt of goods
for shipment issued by a person engaged in the business of transporting
or forwarding goods, and includes an airbill. "Airbill" means a document
13
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serving for air transportation as a bill of lading does for marine or rail
transportation, and includes an air consignment note or air waybill.
(7) "Branch" includes a separately incorporated foreign branch of a
bank.
(8) "Burden of establishing a fact" means the burden of persuading the
triers of fact that the existence of the fact is more probable than its
nonexistence.
(9) "Buyer in ordinary course of business" means a person who, in good
faith and without knowledge that the sale to him is in violation of the
ownership rights or security interest of a third party in the goods, buys in
ordinary course from a person in the business of selling goods of that kind
but does not include a pawnbroker. All persons who sell minerals or the
like, including oil and gas, at wellhead or minehead are considered to be
persons in the business of selling goods of that kind. "Buying" may be for
cash or by exchange of other property or on secured or unsecured credit
and includes receiving goods or documents of title under a preexisting
contract for sale but does not include a transfer in bulk or as security for
or in total or partial satisfaction of a money debt.
(10) "Conspicuous" means a term or clause that is so written that a
reasonable person against whom it is to operate ought to have noticed it.
A printed heading in capitals such as: NONNEGOTIABLE BILL OF
LADING is conspicuous. Language in the body of a form is "conspicuous"
if it is in larger or other contrasting type or color. In a telegram any
stated term is "conspicuous." Whether a term or clause is "conspicuous"
or not is for decision by the court.
(11) "Contract" means the total legal obligation which results from the
parties' agreement as affected by this title and any other applicable rules
of law. Compare the definition of "agreement" in Subsection (3).
(12) "Creditor" includes a general creditor, a secured creditor, a lien
creditor, and any representative of creditors, including an assignee for the
benefit of creditors, a trustee in bankruptcy, a receiver in equity, and an
executor or administrator of an insolvent debtor's or assignor's estate.
(13) "Defendant" includes a person in the position of defendant in a
cross-action or counterclaim.
(14) ^Delivery" with respect to instruments, documents of title, chattel
paper, or certificated securities means voluntary transfer of possession.
(15) "Document of title" includes bill of lading, dock warrant, dock
receipt, warehouse receipt, or order for the delivery of goods, and also any
other document which in the regular course of business or financing is
treated as adequately representing that the person in possession of it is
entitled to receive, hold and dispose of the document and the goods it
covers. To be a document of title, a document must purport to be issued by
or addressed to a bailee and purport to cover goods in the bailee's possession which are either identified or are fungible portions of an identified
mass.
(16) "Fault" means wrongful act, omission, or breach.
(17) "Fungible" with respect to goods or securities means goods or securities of which any unit is, by nature or usage of trade, the equivalent of
any other like unit. Goods which are not fungible are considered fungible
for the purposes of this title to the extent that under a particular agreement or document unlike units are treated as equivalents.
; 14
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(18) "Genuine" means free of forgery or counterfeiting.
(19) "Good faith" means honesty in fact in the conduct or transaction
concerned.
(20) "Holder" with respect to an instrument, certificated security, or
document of title means the person in possession if:
(a) in the case of an instrument, it is payable to bearer or to the
order of the person in possession;
(b) in the case of a security, the person in possession is the registered owner, or the security has been indorsed to the person in possession by the registered owner, or the security is in bearer form; or
(c) in the case of a document of title, the goods are deliverable to
bearer or to the order of the person in possession.
(21) To "honor" is to pay or to accept and pay, or where a credit so
engages to purchase or discount a draft complying with the terms of the
credit.
(22) "Insolvency proceedings" includes any assignment for the benefit
of creditors or other proceedings intended to liquidate or rehabilitate the
estate of the person involved.
(23) A person is "insolvent" who either has ceased to pay his debts in
the ordinary course of business or cannot pay his debts as ihey become
due or if he is insolvent within the meaning of the federal bankruptcy
law.
(24) "Money" means a medium of exchange authorized or adopted by a
domestic or foreign government or intergovernmental organization.
(25) (a) A person has "notice" of a fact when:
(i) he has actual knowledge of it;
(ii) he has received a notice or notification of it; or
(iii) from all the facts and circumstances known to him at the
time in question he has reason to know that it exists.
(b) A person "knows" or has "knowledge" of a fact when he has
actual knowledge of it.
(c) "Discover" or "learn" or a word or phrase of similar import
refers to knowledge rather than to reason to know.
1
(d) Thetime and circumstances under which "a notice or notification may cease to be effective are not determined by this title.
(26) (a) A person "notifies" or "gives" a notice or notification to another
by taking such steps as may be reasonably required to inform the
other person in ordinary course whether or not the other person actually comes to know of it.
(b) A person "receives" a notice or notification when:
(i) it comes to his attention; or
(ii) it is duly delivered at the place of business through which
the contract was made or at any other place held out by him as
the place for receipt of such communications.
(27) Notice, knowledge of a notice, or notification received by an organization is effective for a particular transaction from the time when it is
brought to the attention of the individual conducting that transaction,
and in any event from the time when it would have been brought to his
attention if the organization had exercised due diligence. An organization
exercises due diligence if it maintains reasonable routines for communicating significant information to the person conducting the transaction
15
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and there is reasonable compliance with the routines. Due diligence does
not require an individual acting for the organization to communicate
information unless such communication is part of his regular duties or
unless he has reason to know of the transaction and that the transaction
would be materially affected by the information.
(28) "Organization" includes a corporation, government or governmental subdivision or agency, business trust, estate, trust, partnership or
association, two or more persons having a joint or common interest, or
any other legal or commercial entity.
(29) "Party," as distinct from "third party," means a person who has
engaged in a transaction or made an agreement within this title.
(30) "Person" includes an individual or an organization as provided in
Section 70A-1-102.
(31) "Presumption" or presumed" means that the trier of fact must
find the existence of the fact presumed unless and until evidence is introduced which would support a finding of its nonexistence.
(32) "Purchase" includes taking by sale, discount, negotiation, mortgage, pledge, lien, issue or reissue, gift, or any other voluntary transaction creating an interest in property.
(33) "Purchaser" means a person who takes by purchase.
(34) "Remedy" means any remedial right to which an aggrieved party
is entitled with or without resort to a tribunal.
(35) "Representative" includes an agent, an officer of a corporation or
association, and a trustee, executor, or administrator of an estate, or any
other person empowered to act for another.
(36) "Rights" includes remedies.
(37) (a) "Security interest" means an interest in personal property or
fixtures which secures payment or performance of an obligation. The
retention or reservation of title by a seller of goods, notwithstanding
shipment or delivery to the buyer as provided in Section 70A-2-401,
is limited in effect to a reservation of a "security interest." The term
also includes any interest of a buyer of accounts or chattel paper
which is subject to Chapter 9 of this title. The special property interest of a buyer of goods on identification of those goods to a contract for
sale under Section 70A-2-401 is not a "security interest," but a buyer
may also acquire a "security interest" by complying with Chapter 9 of
this title. Unless a consignment is intended as security, reservation
of title under the consignment is not a "security interest." A consignment in any event is subject to the provisions on consignment sales
provided in Section 70A-2-326.
(b) Whether a transaction creates a lease or security interest is
determined by the facts of each case; however, a transaction creates a
security interest if the consideration the lessee is to pay the lessor for
the right to possession and use of the goods is an obligation for the
term of the lease not subject to termination by the lessee, and:
(i) the original term of the lease is equal to or greater than the
remaining economic life of the goods;
(ii) the lessee is bound to renew the lease for the remaining
economic life of the goods or is bound to become the owner of the
goods;
16
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(iii) the lessee has an option to renew the lease for the remaining economic life of the goods for no additional consideration or
nominal additional consideration upon compliance with the lease
agreement; or
(iv) the lessee has an option to become the owner of the goods
for no additional consideration or nominal additional consideration upon compliance with the lease agreement.
(c) A transaction does not create a security interest merely because
it provides that:
(i) the present value of the consideration the lessee is obligated to pay the lessor for the right to possession and use of the
goods is substantially equal to or is greater than the fair market
value of the goods at the time the lease is entered into;
(ii) the lessee assumes risk of loss of the goods, or agrees to pay
taxes, insurance, filing, recording, or registration fees, or service
or maintenance costs with respect to the goods;
(iii) the lessee has an option to renew the lease or to become
the owner of the goods;
(iv) the lessee has an option to renew the lease for a fixed rent
that is equal to or greater than the reasonably predictable fair
market rent for the use of the goods for the term of the renewal
at the time the option is to be performed; or
(v) the lessee has an option to become the owner of the goods
for a fixed price that is equal to or greater than the reasonably
predictable fair market value of the goods at the time the option
is to be performed.
(d) For purposes of this subsection:
(i) Additional consideration is not nominal if, when the option
to renew the lease is granted to the lessee, the rent is stated to be
the fair market rent for the use of the goods for the term of the
renewal determined at the time the option is to be performed, or
when the option to become the owner of the goods is granted to
the lessee the price is stated to be the fair market value of the
goods determined at the time the option is to be performed.
(ii) Additional consideration is nominal if it is less than the
lessee's reasonably predictable cost of performing under the lease
agreement if the option is not exercised.
(iii) "Reasonably predictable" and "remaining economic life of
the goods" are to be determined with reference to the facts and
circumstances at the time the transaction is entered into.
(iv) "Present value" means the amount as of a date certain of
one or more sums payable in the future, discounted to the date
certain. The discount is determined by the interest rate specified
by the parties if the rate is not manifestly unreasonable at the
time the transaction is entered into; otherwise, the discount is
determined by a commercially reasonable rate that takes into
account the facts and circumstances of each case at the time the
transaction was entered into.
(38) "Send" in connection with any writing or notice means to deposit
in the mail or deliver for transmission by any other usual means of communication with postage or the cost of the transmission provided for and
17
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properly addressed, and, in the case of &n instrument, to an address specified thereon or otherwise agreed, or if there be none to any address reasonable under the circumstances. The receipt of any writing or notice
within the time at which it would have arrived if properly sent has the
effect of a proper sending.
(39) "Signed" includes any symbol executed or adopted by a party with
present intention to authenticate a writing.
(40) "Surety" includes guarantor.
(41) "Telegram" includes a message transmitted by radio, teletype, cable, any mechanical method of transmission, or the like.
(42) "Term" means that portion of an agreement which relates to a
particular matter.
(43) "Unauthorized signature or indorsement" means one made without actual, implied, or apparent authority and includes a forgery.
(44) "Value." Except as otherwise provided with respect to negotiable
instruments and bank collections as in Sections 70A-3-303, 70A-4-208,
and 70A-4-209, a person gives "value" for rights if he acquires them:
(a) in return for a binding commitment to extend credit or for the
extension of immediately available credit whether or not drawn upon
and whether or not a charge-back is provided for in the event of
difficulties in collection;
(b) as security for or in total or partial satisfaction of a preexisting
claim;
(c) by accepting delivery pursuant to a preexisting contract for
purchase; or
(d) generally, in return for any consideration sufficient to support
a simple contract.
(45) "Warehouse receipt" means a receipt issued by a person engaged
in the business of storing goods for hire.
(46) "Written" or "writing" includes printing, typewriting, or any other
intentional reduction to tangible form.
History: L. 1965, ch. 154, § 1-201; 1977, ch. possession of a document of title or a certifi272, § 2; 1989, ch. 218, § 1; 1990, ch. 197, § 2; cated instrument or an investment security
drawn, issued, or indorsed to him or to his or1990, ch. 294, § 2.
Amendment Notes. — The 1989 amend- der or to bearer or in blank," substituted "or
ment, effective April 24, 1989, substituted intergovernmental organization" for "as a part
"this title" for "this act" throughout the sec- "of its currency" in Subsection (24), and made
tion, inserted "as provided in" in the last sen- minor stylistic changes throughout.
tence of Subsection (3), in the second and fifth
The 1990 amendment by ch. 197, effective
sentences of Subsection (37), and in Subsection July 1, 1990, rewrote Subsection (37), adding
(44), inserted "certificated" in Subsections (5), Subsections (37)(b) through (37)(d), and made
(14) and (20), and made punctuation and stylis- numerous stylistic changes throughout the sectic changes throughout.
tion.
This section is set out as reconciled by the
The 1990 amendment by ch. 294, effective
April 23,1990, rewrote Subsection (20), which Office of Legislative Research and General
had read "'Holder* means a person who is in Counsel.
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CERTIFICATE OF PARTNERSHIP
L & L WIRE EDM
(A Portnenhip)

We hereby certify that

* S ™ J k J K 3 S ^ ^

whose signatures appear below, comprise all of the members of the partnership known as
L & L WIRE EDM
and that said parties are all the persons interested in said partnership, and that said partnership
is a general trading partnership and not a limlfed one.
We further cejtify that wc # the undersigned, constituting all of the members and persons
interested in said partnership, are jointly and severally liable for all indebtedness incurred in the
n n m „ 0r
name or
..»
a partnership,

— <

rv^J

November 7 ,

I* & L WIRE EDM
•»«««..
w....<>.»M»«.^w«»iwMW»«.w.«.M«»«««»««'»'w»«««««»»».M
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Dale U Larson
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